
Azar v. Allina Health Services: History and Impact

CMS ISSUES 
PROPOSED RULE

2003

Medicare Part C inpatient 
days were excluded from the 
calculation to determine DSH 
payments.

2004

2013

The federal government's decision to include Medicare Part C enrollees with Medicare Part 
A enrollees when calculating disproportionate share hospital (DSH) payments is the impetus 
behind this case. The policy of combining beneficiaries reduced DSH payments to hospitals because 
Medicare Advantage patients tend to have higher incomes. Thus, if a hospital is deemed to be treating 
wealthier patients, the hospital will receive fewer DSH dollars.

CMS ISSUES 
FINAL RULE
The new methodology for DSH payments counted 
Medicare Part C inpatient days, in addition to Part 
A days in its calculation. 

The 2004 rule was vacated. The U.S. District Court 
held that the final rule violated the Administrative 
Procedures Act because it was not a “logical 
outgrowth” of the proposed rule. The U.S. Court of 
Appeals for D.C. affirmed the decision. 

Prospectively readopting the policy of 
counting Part C patients.

2014

The Medicare fractions on the CMS website for 
fiscal year 2012 included Part C patients. 

HOSPITALS FILE 
LEGAL ACTION

CMS ISSUES 
NEW RULE CMS POSTS POLICY 

ON WEBSITE

2019
ALLINA DECISION
Hospitals sued over the change, arguing that the government violated the Medicare Act’s requirement 
to provide public notice and a 60-day comment period for any rule that establishes or changes a 
“substantive legal standard governing … the payment for services.” The Supreme Court’s decision 
stated that HHS had not identified a lawful excuse for neglecting its statutory notice and comment 
obligation. The status quo remains in place and planned cuts will not go into effect.

IMPACT
As a result of this decision, HHS and CMS may not be able to be as nimble as before, but a 60-day 
comment period for changes that amount to substantial policy changes is not an arduous delay.  A 
comment period provides stakeholders the opportunity to review and analyze policy changes and 
transparently provide information about those proposals.    

Read more on healthcare policy in the Washington Healthcare Update.

https://www.mwcllc.com/ideas/updates/articles/2019/6/washington-hc-update-june-10-2019

